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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. That the search of the appellant's automobile and 
the resulting arrest of the appellant incident thereto was 
in contravention of the provisions of Amendment IV of the 


Constitution of the United States. 


2. That the prosecution in the trial failed to prove 


a case against the appellant and motions for judgment of 


acquittal at the end of the prosecution's case, at the end 


of the entire case before submission to the jury and re- 
newed by way of addition to motion for new trial, should 


have been granted. 


3. That the Trial Court erred in its admission 


evidence at the trial in the following respects: 


a. The evidence which appellant main- 


tains was illegally seized. 


b. Fingerprint evidence because of its un 
reliability in the light of the overall evidence 
otherwise produced and because same was obtained 
after unnecessary delay in violation of Rule 5(a), 
Federal Rules of Criminal Procedure and adjudi 


cated cases thereunder. 


c. The Trial Court erred in its instructions 


to the jury on the law of the case. 


JURISDICTIONAL STATEMENT . 

STATEMENT OF THE CASE 

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 


ARGUMENT . : . : ‘ : 


I. The Entry of the Appellant's Automobile Under the 
Circumstances of This Case Was Without Authority 
Of Law Because Not Based on Probable Cause, a 
Warrant of Arrest or a Search Warrant 


The Evidence Produced by the Prosecution on its 
Face Was Shown to be Unreliable and Offered No 
Sound Basis Substantially or Otherwise for the 
Verdicts of Guilty Returned by the Jury 


. That the Evidence Offered Against the Appellant 


Was Not Only Illegally Seized But on the Basis of 
The Otherwise Evidence in the Case Could Not and 
Should Not Have Been Made Applicable to This 
Appellant; That the Sole Basis of Suggested Guilt 
Of the Appellant was the Alleged Fingerprint Which 
Was Completely Discredited by the Prosecution's 
Own Evidence . 5 . . ‘ : ; 


_ The Trial Court Erred in its Instructions to the Jury 
In Connection with the So-Called Presumption of 
Guilt Arising from Unstamped Narcotics. Discussing 
The Matter, in the Isolated Way in Which it Was 
Presented to the Jury, Was Not Only Destructive 
Of the Presumption of Innocence but as Well Defeated 
The Fundamental Principle of Law that a Defendant in 
A Criminal Case is Not Required to Prove Himself 
Innocent . : : 


CONCLUSION . 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant, Reginald C. Jackson, was convicted in the United 
States District Court for the District of Columbia under charges (J.A. 1) 
returned in said Court pursuant to Act of June 25, 1948, ¢. 645, 62 Stat. 
826, 18 U.S.C. 3231. Appellant appealed from the judgment of the District 
Court (J.A. 10). The jurisdiction of this Court is as provided for in the 
Act of June 25, 1948, c. 646, 62 Stat. 929, 939, as amended, 28 U.S.C. 


1291, 1294. 


STATEMENT OF THE CASE 


The evidence offered by the prosecution (Tr. 1 - 229) was to the 
effect that on the evening of October 24, 1960 the car of the appellant 


Reginald C. Jackson, was parked on the west side of 12th Street, facing 


south, just north of U Street, N.W., and in the car at the time, in addi- 


tion to appellant, was one Edward R. Holloway and one Carlton Bryant, 
the latter two sitting in the front seat and the appellant sitting in the 
back seat; that at the time the automobile was parked and the engine 


running and the heater turned on. 


That in due course a Metropolitan Police automobile, in which were 
Officers Thomas Didone and David Paul of the Narcotics Squad of the 
Metropolitan Police, parked on 12th Street, N.W. just north of U Street, 
N.W., with their car pointing in a northerly direction. That in due course 
said officers left their car and proceeded west on U Street and some dis- 
tance from the car owned and occupied by the appellant, Officer Didone 
diverged from Officer Paul and proceeded to the driver's side of the 
appellant's car and Officer Paul proceeded to the rider's side or curb 
side. The latter immediately opened the door on.the rider's side and 
as he was doing this Officer Didone said that he saw Edward R. Holloway, 
who he claimed was an addict, take his right hand and bring it up to the 
vicinity of his mouth where he saw some white capsules in it and place 
them in his mouth; that the said Holloway did not open the door on the 
driver's side of the car and that he, Officer Didone, yelled to his partner, 
Officer Paul, that he (meaning Holloway) was eating the capsules; that he 
then went around the front of the automobile and as he was in front he 
observed the appellant Jackson, sitting in the back seat, throw a white 
cigarette package out the open door of the automobile on the rider's side, 
the said door having been opened previously by Officer Paul who was then 
in the car and grappling with Holloway; that he, Officer Didone, then went 
to the open door on the rider's side and saw the Viceroy cigarette package 
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on the street and then endeavored to assist Officer Paul in his struggle 
with Holloway; that he called to a traffic officer who came on the scene 
and after Officer Paul had opened the door on the driver's side the traffic 
officer and Officer Paul removed Holloway from the car; that Holloway 
was searched and two capsules of white powder were found; that there- 
after Officer Didone picked up the package from the sidewalk, looked in- 


side and found it contained two cigarettes and a cellophane containing 10 


capsules of white powder and a small piece of cardboard folded. (Tr. 


9 - 14). 


Officer Didone then testified that he turned the cigarette package 
with cellophane wrapping thereon over to Sgt. Hayden of the Fingerprint 
Division of the Metropolitan Police Department; that Officer Didone then 
testified that upon recovering the said capsules in the cigarette package 
he placed the appellant Jackson under arrest witha charge of the Harrison 


Narcotics Act. 


This officer further testified that the one he recognized when he 
got to the driver's side of the car was a narcotics user; in addition he 
indicated that at no time from the first observation of the automobile 


belonging to the appellant did that car move. 


Counsel for appellant at this point objected to the admission of 
the cigarette package and cellophane on the basis that it was obtained 
in violation of appellant's rights under the Fourth Amendment to the 
Constitution, which objection was overruled by the Trial Court. 


In this latter connection it is to be pointed out that preliminary 
motion to suppress evidence seized (J.A. 3 - 4) along with other motions, 
had been filed by counsel other than trial counsel and the motion to sup- 
press had been overruled by Judge Edward Tamm of the [United States 
District Court (Tr. Prel. Hearing 125); that at the trial, in the absence 
of the jury, objection to admission of the evidence was renewed and 
preliminary testimony was taken from Officer Didone. The renewed 


objection to the evidence was denied by the Trial Court. 
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Officer Didone then testified before the jury in greater detail, as 
did Officer Paul, with respect to the circumstances of the arrest of the 


appellant. 


Both of these officers in their testimony indicated that the Police 
Patrol Wagon was sent for and that all three parties in the car were 
taken to Precinct No. 1 at Headquarters of the Metropolitan Police 
Department and that out of the presence of the testifying officers the 
three then defendants were brought before the desk adjoining the Cell 
Block at No. 1, and on the basis of representations of the officers who 
had taken the defendants to the Police Department, the Desk Clerk recorded 
the detail of the names, ages, addresses, etc., and recorded the fact that 
each of the three was charged with violation of the Harrison Narcotics 
Act; the arresting officers did not arrive until sometime later at which 
time all three defendants were placed in cells; that thereupon Officers 
Didone and Paul took two of those arrested to the Narcotics Squad Room 
on the 5th floor of the building and left the appellant in the cell. This 
occurred at approximately 8:35 p.m. and the officers, or either of them, 
were not seen by the appellant until approximately 11:00 p.m. or shortly 


thereafter when Officer Didone came to the cell. 


At this point it should be indicated that at the trial by way of cross 
examination both Officer Didone and Officer Paul were confronted with 
the arrest book which disclosed that in the first instance the appellant 
was charged with violation of the Harrison Narcotics Act and that was 
crossed through followed by Inv., which the Officers testified meant 
Investigation, and then later the charge of Harrison Narcotics Act was 
again placed opposite the name of the appellant. Neither Officer Didone, 
Officer Paul nor the Precinct Clerk, Anthony I. Zurvalez (Tr. 217) could 
give any explanation other than to suggest that a mistake had been made. 
(J.A. 5) 


Evidence was offered by the prosecution that the alleged capsules 


taken from the cigarette package, picked up by Officer Didone at the scene 
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of the arrest, contained narcotic drugs and, moreover, evidence was 
offered by the prosecution that the alleged cellophane wrapping around 
the said package on being processed disclosed a fingerprint which it is 
suggested was a print of the middle left finger of the appellant on the said 


alleged cellophane wrapping of Government Exhibit 1A (Tr. 152-3). In 


this connection it is to be borne in mind that approximately three hours 
after the arrest of the appellant and during which period of time the other 
two arrested were being interrogated by the same officers of the Nar- 
cotics Squad on an upper floor of the building, one of the officers (Didone) 
came downand asked whether the appellant hadany cigarettes and when shown 
a practically full package he removed all of the cigarettes therein and 

then handed them back to the appellant and kept the empty package. He 
then brought this appellant up to the quarters of the Narcotics Squad for 
processing, including the taking of his fingerprints. The package taken 

in this instance was never produced at the trial by the prosecution and 


no evidence given by way of explanation of the failure to do so. 


Testimony (Tr. 187) was offered by the appellant in the person of 
Curtis P. Mitchell, Esquire, a member of this Bar for approximately 
19 years, who testified that on the night in question he received a 
communication directing him to ascertain the situation of the appellant 
Reginald C. Jackson; that thereupon at a time when he was at his own 
office working, shortly after 10:00 p.m., he called the Narcotics Squad 
at Police Headquarters and talked to a person that he believed was Of- 
ficer Didone, but that in any event, he was sure it was Officer Didone 
or Officer Paul, both of whom he knew well; that he made inquiry as 
to whether or not they had the appellant Reginald C. Jackson in custody 
and was told that they did and when asked as to the charge it was indicated 
that he (meaning the appellant) was charged with Investigation; that after 
certain other conversations he was told to call back and he|did so at or 
about 11:00 p.m., perhaps between 11:00 and 12:00 p.m.; he| further testi- 
fied that on the occasion of the second call he definitely remembered that 
he talked to Officer Didone who then informed him that they had charged 
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the appellant under the Harrison Narcotics Act and thereupon the witness 
went to Headquarters and conferred both with the police and the appellant, 
at which conference the appellant denied the assertion of the police that 


he had thrown a package of cigarettes out of the car (Tr. 187-210). 


Rebuttal testimony was offered by the prosecution through the 
medium of Officers Didone and Paul that the conversations indicated 
by Mr. Mitchell had not occurred, after which testimony in the case was 


terminated. 


At the termination of the prosecution's main case and the termina- 
tion of all the evidence, the appellant through his counsel moved the Court 
for a judgment of acquittal on the basis that the evidence in its then status 
was so incredible as to preclude any determination of guilt of the appel- 
lant in the light of fundamental principles of law applicable. (Tr. 186- 
230, J.A. 8-9). 


It was also developed during the testimony of Officers Didone and 
Paul that not only the appellant but as well Edward R. Holloway and Carl- 
ton Bryant were charged with violation of the Narcotics Laws that evening 
and bail fixed; that the following day all three individuals were before the 
U. S. Commissioner under sworn complaints made by the officers charg- 
ing violation of the Narcotics Laws and which complaints are part of the 
record in this cause; that on that day the matter was continued for hear- 
ing until another date and that in the interim the matter was presented 
originally to the Grand Jury resulting in the indictment of the appellant 
and Edward R. Holloway and an ignoring of the charge against Carlton 
Bryant, notwithstanding the fact that at the trial in this instance both 


officers said that narcotics were found on Bryant. 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 


Constitution, Fourth Amendment: 


"The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or affirm- 
ation, and particularly describing the place to be searched, 
and the persons or things to be seized." 


Constitution, Fifth Amendment: | 


"No person shall be held to answer for a capital, or 
otherwise infamous crime, unless ona presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor shall any 
person be subject for the same offence to be twice put 
in jeopardy of life or limb; nor shall be compelled tn any 
criminal case to be a witness against himself, nor de- 
prived of life, liberty, or property, without due process 
of law; nor shall private property be taken for public use, 
without just compensation." 


Narcotic Drugs Import & Export Act, 2, Act of February 9, 1909, 
c. 100, 36 Stat. 614, as amended, U.S.C. Title 21 8174: 


"Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrar to 
law, or receives, conceals, buys, sells, or in any ine 
ner facilitates the transportation, concealment, or |sale 
of any such narcotic drug after being importéd or brought 
in, knowing the same to have been imported or brought 
into the United States contrary to law, or conspires to 
commit any of such acts in violation of the laws of |the 
United States, shall be imprisoned not less than five or 
more than twenty years and, in addition, may be fined 
not more than $20,000. * * * 


‘Whenever on trial for a violation of this section 
the defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury." 
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Harrison Narcotic Act, §4704(a), Internal Revenue Code of 1954, c. 736, 
§ 68A Stat. 550, as amended, U.S.C., Title 26 4704(a): 


“Tt shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the original 
stamped package or from the original stamped package; and 
the absence of appropriate tax-paid stamps from narcotic 
drugs shall be prima facie evidence of a violation of this 
subsection by the person in whose possession the same may 
be found." 


STATEMENT OF POINTS 


1. The District Court erred in denying the pretrial motion to 
suppress evidence and the renewed motion made in that regard at the 
outset of the trial in this case. 

2. That the Trial Judge in the District Court erred in failing to 


grant appellant's motions for judgment of acquittal at the end of the 


prosecution's case, at the end of the entire case and as renewed sub- 


sequently at the time of argument for new trial because the verdicts 


were not supported by substantial evidence and were contrary to the 


weight of the evidence. 


3. That the Trial Judge in the District Court erred in the admis- 
sion of evidence at the trial in the following respects: 


a. The evidence which appellant contends was 


illegally seized. 


b. Fingerprint evidence because of its unreliability 
in the light of the overall evidence otherwise produced 
and because same was obtained after unnecessary delay 
in violation of Rule 5(a), Federal Rules of Criminal Pro- 


cedure, and adjudicated cases thereunder. 


ce. The Trial Court erred in its instructions to the 


jury on the law of the case. 


SUMMARY OF ARGUMENT 


1. The entry of the appellant's automobile under the| circumstances 
of this case was without authority of law because not based on probable 


cause, a warrant of arrest or a search warrant. 


2. The evidence produced by the prosecution on its face was shown 
to be unreliable and offered no sound basis substantially or otherwise for 


the verdicts of guilty returned by the jury. 


3. That the evidence offered against the appellant was not only 
illegally seized but on the basis of the otherwise evidence jin the case 
could not and should not have been made applicable to this) appellant; 
that the sole basis of suggested guilt of the appellant was the alleged 
fingerprint which was completely discredited by the prosecution's own 


evidence. 


4. The Trial Court erred in its instructions to the jury in connec- 


tion with the so-called presumption of guilt arising from instamped nar - 


cotics. Discussing the matter, in the isolated way in which it was 
presented to the jury, was not only destructive of the presumption of 
innocence but as well defeated the fundamental principle of law that a 


defendant in a criminal case is rot required to prove himself innocent. 
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ARGUMENT 
I 


THE ENTRY OF THE APPELLANT'S AUTOMOBILE UNDER 
THE CIRCUMSTANCES OF THIS CASE WAS WITHOUT 
AUTHORITY OF LAW BECAUSE NOT BASED ON PROBABLE 
CAUSE, A WARRANT OF ARREST OR A SEARCH WARRANT. 

The prosecution attempts only to support the entrance of the auto- 
mobile, the subsequent seizures and the arrest of the defendants, on the 
basis of the suggested fact that as they approached the automobile one of 
the officers recognized one of the men in the front seat (Holloway) as an 


addict and later saw him raise white capsules to his mouth. 


Appellant believes that the opinion of Circuit Judge Prettyman of 
this Court, rendered on October 19, 1961, No. 16263, Dixon v. United 
States of America, assembling as it does in Footnote 1 most of the cases 
on the subject matter both in the Supreme Court of the United States and 
in this Honorable Court, gives the complete demonstration of why there 


is a lack of probable cause for the actions of the officers in this case. 


As pointed out by Judge Prettyman in this Dixon case (supra), 


Probable cause exists if the facts and circumstances known to the 
officer warrant a prudent man in believing that the offense has been 
committed.” It is respectfully sugested that there exists in this in- 
stance no picture such as pointed to by Judge Prettyman when he wrote 
"Four men, one known to be a safebreaker, meeting upon signal, handling 
women’s clothes, including a fur piece, bearing price tags or labels, on 
the curb of a narrow street at midnight, could well induce a reasonably 
prudent police officer to conclude that a larceny, robbery, housebreaking, 
or some similar offense had been, was being, or was about to be com- 


mitted.” 


Certainly the circumstances of this case point to no such accumula- 
tion as being before the officers on the occasion when they made their 


entry into the car. Indeed, the evidence points to the fact that one of the 
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officers had opened the rider's side of the car even before |the other 
officer had called to suggest the fact that the one man (Holloway) was 


swallowing capsules. 


It is further urged to the Court that there is no conduct by the 
appellant independent of the other occupants of the car that would cast 
this case within the concept pronounced by this Court in Green v. United 
States, 104 U.S. App. D.C. 23, 259 F.2d 180. Could it be said that because 
officers saw what they claimed was a known addict looking out of a window 
of a home that they would thereby have a right to break and enter that 
home even if in the indulgence of their speculation they conceived that 


he might be swallowing some capsules that might be narcotics? 


In connection with this search and seizure and also as pointed to 
in Case No. 16402, Holloway v. United States, before this Court, there 
has been some suggestion that probable cause could possibly be based 
on an alleged traffic violation. The fact is that there is substantial law 
in the form of adjudicated cases that could be cited to this Court that 
there can be no traffic violation unless the vehicle is being "operated", 
which, as the decisions indicate, means a moving violation. However, 
appellant deems it unnecessary to discuss this phase because he directs 
the Court's attention to the remarks of the prosecutor made to the Court 
in this case as follows: 

‘When the defendant proceeded to place the capsules|in 
his mouth, then the probable cause came into being, 
and then the officer had a right to go into action to make 
an arrest for felony, which he did, and I don’t have any 

difficulty with this case." (Tr. 23) 

In this connection the Court's attention is also directed to Page 


120 of the Transcript of Preliminary Hearing had before Judge Tamm 


on the motion to suppress, in which Mr. Flannery stated as follows: 


"The arrests were not made for traffic violations. The 
Government does not contend there was probable cause 
to arrest Holloway for a traffic violation." 
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This clearly demonstrates that the prosecutor fully appreciated 
that the hint of traffic violation offered no basis for support of probable 


cause in this case. 


In Henry v. United States, 361 U.S. 98 (1959), amongst others cited 


by Judge Prettyman in the Dixon case (supra), the arrest was made ona 
basis of a possible theft of whiskey and in that case there were many 
details set forth as to observations made by the police before the arrest. 
It developed after the arrest that the cartons contained stolen radios. 
The conviction of the individuals for possession of stolen radios was 


set aside on the basis of insufficient probable cause. 


In the instant case the officers had no background of suggested 
crime having been committed and even assuming the fact to be that 
Holloway was seen putting capsules in his mouth, there could be no 
more basis for believing such contained narcotics than that the cartons 
in the Henry case (supra) contained the stolen whiskey. Again attention 
is called to the fact that the evidence shows that Officer Paul was already 


making entrance into the rider's side of the automobile. 


In the case of Tagiavore v. United States, 291 F.2d 262 (9th Cir. 
6-13-61) the facts were quite similar to those in the instant case. The 
Ninth Circuit reversed a conviction for narcotics violation even though 
the arrests were supposedly made on the basis of two minor traffic viola- 
tions and said reversal was for the reason that there was no probable 
cause to make the arrest for a narcotics violation. The Court in this 
case repeats the often suggested principle that "more than bare suspicion" 


is required to support probable cause. 


It is respectfully submitted that there is far less evidence to sup- 
port the arrest in this case than existed in Taglavore (supra). 


In the case of Plazola v. United States, 291 F.2d 56 (9th Cir. 1961) 
it is pointed out that the officers’ belief about a person's past activities 
cannot operate to sustain a denial of his rights under the Fourth Amend- 


ment to the Constitution and in this case the Court stated at page 58 - 59: 
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"While there undoubtedly was in the minds of the customs 
officers a general belief that appellant had in the past 
smuggled marijuana into the United States * * * we do 
not believe such a general belief, as to past actions), un- 
related to present conduct, or additional reliable infor ma - 
tion, would constitute more than suspicion that the Suspect 
was likely to do it again * * *. We reject any such theory 
as being contrary to the purpose of the provisions of the 


Fourth Amendment." 
| 


The Constitutional protection that prohibits officers from breaking 


into a house has equal application in connection with an automobile in 


which the doors are closed and the windows are up. United States v. Di 
—oor 


Re, 332 U.S. 581 (1948). 


In this latter case the following pertinent observation was made 


by the late Justice Jackson at page 587: 


"We are not convinced that a person, by mere presence 
in a suspected car loses immunities from search of his 
person to which he would otherwise be entitled." 
Appellant suggests to the Court that the case of United States v. 

Merritt, decided on July 12, 1961 in the Third Circuit, and reported in 
293 F.2d at page 742, gives the complete answer to the contentions of 


the prosecution in this case. 


In the Merritt case (supra) the officers were illegally executing a 
search warrant of a house at night, without such authority being given in 
the search warrant. At the time of the search under said warrant, the 
defendant threw packages, subsequently found to contain|heroin, out of a 
window in view and presence of Government officers and the Court stated 


that such action did not render the search valid and reversed the convic- 


tion. 
Principles heretofore indicated are sustained in the following 
additional cases: 


Chapman v. United States (1961), 365 U.S. 610; 
Jones v. United States (1958), 357 U.S. 493; 
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MacDonald v. United States (1948), 335 U.S. 451; 
Johnson v. United States (1948), 333 U.S. 10; 

Mapp v. Ohio, U.S. Sup. Ct. Reports 6 L.ed. 2d 1081; 
Corcoran v. United States (1961), 291 F.2d 633. 


sat 


THE EVIDENCE PRODUCED BY THE PROSECUTION ON ITS 
FACE WAS SHOWN TO BE UNRELIABLE AND OFFERED NO 
SOUND BASIS SUBSTANTIALLY OR OTHERWISE FOR THE 
VERDICTS OF GUILTY RETURNED BY THE JURY. 

It should be borne in mind in connection with this suggested error 
that the conviction in this case stands solely and exclusively on the aspect 
of an alleged fingerprint suggested as being on the middle portion of the 
cellophane wrapping around the package of cigarettes which it is con- 
tended contained capsules of narcotics and which it was suggested by 
Officer Didone had been thrown through the open door on the rider's side 


of the car by the appellant. 


Further in this connection it is important to remember that this 
same officer testified (Tr. 50) that on the corner where the appellant's 
automobile was located there was no street light, that the only street 
light was on the northeast corner near where the police car was parked. 
Under such circumstances doesn't the testimony that an officer standing 
in front of the appellant’s automobile, intending to go to the rider's side 
of the automobile, at that point could see an individual in the back seat 


throwing a package out the door of the car, appear beyond credibility ? 


The Police Department Fingerprint Expert testified that there was 
no other fingerprint on the cellophane except the one on one of the larger 
sides of the cellophane wrapping. In this connection it would seem logical 
to first consider the question of how anyone throwing a package of cigarettes 
would hold that package. Is it not logical that independent of the middle 
finger of his left hand, in order to accomplish the desired results, that he 
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would have at least had the thumb of the left hand on the other side of the 
package and that under such circumstances there would at least be one 
other fingerprint more likely on the side that the thumb was attached to? 
It is utterly fantastic to think that the appellant balanced the package of 
cigarettes on the middle finger of his left hand and in that respect threw 
the package out the open door. (Tr. 152). 


Again is it not significant that not another fingerprint was found on 
the cellophane wrapping? This notwithstanding the fact that Officer Didone 
at the instance of appellant's counsel, demonstrated how after the cigarettes 
had been thrown out the open door, he picked them up by grasping the pack- 
age with his thumb on the one side and at least three fingers on the other 
side. (Tr. 53 - 57). 


‘t it apparent 


The story does not stop here, however, because isn 
that at the time that they took this appellant to Police Headquarters they 
did not conceive that they had a case against him? Is it logical that a 
Desk Clerk would write a violation Harrison Narcotics Act, cross it out 
and write Inv., meaning Investigation, and then later write again violation 
Harrison Narcotics Act? Concededly from the testimony of the Desk Clerk 
the entries were made at the instance of the patrol officer who brought 
the defendants to the Police Station. (Tr. 163) Certainly |it would appear 
apparent that when the officers involved in the arrest came and looked 
at the entry, knowing the circumstances of the case as far as the appellant 
was concerned that they then directed that the charge be crossed out and 
in lieu thereof there be set forth Inv., meaning Investigation. But this is 
not all. We have a call coming to that Precinct later and one of these 
officers being talked to with reference to the situation as|to the appellant 
(Tr. 187-210) and the officer confirming the fact that the/charge then laid 
against the appellant was Investigation. The very murky picture does not 
end here. We must have in mind the fact that the appellant was kept down- 
stairs for approximately three hours while the other two) that had been 


arrested were taken up to the Narcotics Squad Room, not only processed 
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but of necessity at that time interrogated at length. And then what 
happened ? Officer Didone comes downstairs with the other two, places 
them in their respective cells, goes to the appellant in this case, talks 

to him through the bars and asks him if he has any cigarettes (Tr. 81-83). 
The appellant obligingly hands him a package which is practically full 
and thereupon that officer empties all of the cigarettes from the package, 
keeps the wrapping and returns the cigarettes to the appellant. Could 
there be any doubt that when the appellant took from his pocket the 
practically full package of cigarettes that he held them as any normal 
person would have held them and that amongst other fingers that would be 


grasping the wrapping as he handled it with his left hand would be the 


left middle finger and undoubtedly other fingers of that hand and on the 
other side of the package his thumb? The question is presented to this 
Court as it was to the lower court and to the jury — where is that package 
and, moreover, why was it ever taken from the appellant ? Could it be 
that as of the time that the package was taken from the appellant that 
there was no case against him and that it was only made after the finger- 
print was taken from the cellophane of that second package and then com- 
pared with the fingerprints of the appellant that were taken three hours 


following his arrest? 


This Court's attention is directed to the testimony of the co-defend- 
ant Holloway, also an appellant before this Court in No. 16402, Holloway 
v. United States, given at hearing on motion for judgment of acquittal or 
motion for new trial and supplementary motion for judgment of acquittal 
or motion for new trial (J.A. 8-9) that the following occurred at Head- 
quarters during the time that Holloway and the other man arrested, 
Bryant, were upstairs in the Narcotics Squad Room with the officers: 

"Q. Did there come a time later, when you talked at the 


District Building, when you heard either Officer 
Paul or Didone say anything ? 


I heard Officer Paul say that he had seen Carlton 
Bryant throw a cigarette package out of the car and 
he said in which there were some capsules." 
(Suppl. Tr. 5) 
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THAT THE EVIDENCE OFFERED AGAINST THE APPELLANT WAS NOT 
ONLY ILLEGALLY SEIZED BUT ON THE BASIS OF THE OTHERWISE 
EVIDENCE IN THE CASE COULD NOT AND SHOULD NOT HAVE 
BEEN MADE APPLICABLE TO THIS APPELLANT; THAT THE SOLE 
BASIS OF SUGGESTED GUILT OF THE APPELLANT WAS THE ALLEGED 
FINGERPRINT WHICH WAS COMPLETELY DISCREDITED BY THE 
PROSECUTION'S OWN EVIDENCE. 
Appellant believes that the appellee will contend in|this case that 
Rule 5(a), Federal Rules of Criminal Procedure, covering the situation 
of an arrest and failure to bring the arrested individual without un- 
reasonable delay before a U. S. Commissioner or a committing magis- 
trate applies only to the situation of confessions. It is respectfully 
submitted, without citation of the many cases in this Court and in the 
Supreme Court of the United States which have come to be known as 


the Mallory rule, do not in words or otherwise suggest that it is only 


statements that would be excluded in the face of violation of Rule 5(a). 


The only logical interpretation of the Rule is that any evidence acquired 
incident to the unreasonable delay is not admissible under the Rule. See 
United States v. Fequer, 192 F.Supp. 377 (1961). 


Testimony offered by the prosecution indicates that the following 
day all three individuals who had been arrested were brought before the 
U. S. Commissioner in and for the District of Columbia, and were there 
arraigned on complaints that had been sworn to by one or the other of 
these officers and in each instance the individual was c rged with 
violation of Harrison Narcotics Act. (See U. S. Commissioner papers 


on file with the record in this cause.) 


The case was continued to a later date for heari and as indicated 
by the testimony at the trial (Tr. 73-78) the hearing in the case was con- 
tinued and that before the new date set for hearing the matter was pre- 
sented originally to the Grand Jury in and for the District of Columbia, 
resulting in the indictment of this appellant and the appellant Holloway, 
and the case was ignored against the then defendant Bryant. 
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This Court's attention is first directed to its own decision in Drew 
v. Beard, 290 F.2d 741 (1961) in which it is pointed out that persons ac- 


cused of crime are entitled to prompt preliminary hearing and the fact 
that accused is at liberty on bond does not ir itself constitute reason for 


denying him prompt preliminary hearing (FRCrP 5(a)). 


In addition, the appellant would advise this Court that preliminary 
motion for inspection of the Grand Jury Minutes was made by the appel- 
lant and heard by Judge Tamm, and the motion was denied as appears in 
Transcript of said preliminary hearing (p. 125) and which is part of the 


record in this cause. 


This motion was filed with a view of ascertaining the reason why 
the case against Bryant was ignored in the face of the officer's sworn 


testimony before the Commissioner that he had possessed narcotics. 


The appellant in this cause renewed the application for inspection 
of the Grand Jury Minutes (Tr. 7 - 25) at which time the Trial Judge 


denied the renewed application. 


It is respectfully suggested to this Court that in light of the overall 
picture and the testimony as to the background of the third man arrested 
(Carlton Bryant) that the motion for inspection of the Grand Jury Minutes 
should have been granted, and this particularly in the face of the testimony 
given by Officer Didone at the trial with reference to the said Carlton 
Bryant (Tr. 78), and the said Carltor Bryant. along with others, is on 
appeal before this Court in Cause No. 16135 


In this latter connection it is respectfully urged to this Court that 
there was as much, if not more, reason existing why said Minutes should 
have been made available to the appellant as existed in the case of De 
Binder v. United States, 292 F.2d 737 (1961), 110 U.S. App. D.C. _, 
wherein this Court reversing because of failure to grant a request for 


Grand Jury Minutes, stated as follows: 
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"x * * Here the prosecution's case rested largely upon 
the testimony of a sole, key, eyewitness. While there is 
no requirement that the defense make a preliminary 
showing that contradictions exist between the witness’ 
testimony before the grand jury and her testimony at 
trial, id., 360 U.S. at page 401, 79 S.Ct. at page 1241, 
the trial judge would nevertheless be bound to consider 
evidence suggesting the possibility of such inconsist- 
encies in exercising his discretion. We find in the 
record before us ample ground for such suspicion. 
Given the immediacy of appellant's need, and the ap- 
parent reasonableness of his claim, we believe that 
the trial judge abused his discretion under Fed. R. 
Crim. P. 6(e), 18 U.S.C.A., in failing to order produc- 
tion of those parts of the witness’ grand jury testimon: 
which relate to the same subjects testified to at trial." 


IV 


THE TRIAL COURT ERRED IN ITS INSTRUCTIONS TO THE JURY 

IN CONNECTION WITH THE SO-CALLED PRESUMPTION | OF 
GUILT ARISING FROM UNSTAMPED NARCOTICS. DISCUSSING 
THE MATTER, IN THE ISOLATED WAY IN WHICH IT WAS PRESENT- 
ED TO THE JURY, WAS NOT ONLY DESTRUCTIVE OF THE PRE- 
SUMPTION OF INNOCENCE BUT AS WELL DEFEATED THE 
FUNDAMENTAL PRINCIPLE OF LAW THAT A DEFENDANT IN 
A CRIMINAL CASE IS NOT REQUIRED TO PROVE HIMSELF 
INNOCENT. 


It is respectfully urged to the Court that that portion of the Trial 


Judge's charge beginning on page 242 and ending on page 244, reading 


as follows: 


"Now the law does not require strict proof of a sale, 
purchase, dispensing, or distribution of a drug. The 
statute or law, in other words, goes on to state: The 
absence of appropriate tax paid stamps of narcotic 
drugs shall be prima facie evidence of a violation of 
this subsection by the person in whose possession the 
same may be found. 


"In other words, if it has been proven beyond a reason- 
able doubt that the defendant had possession of this 
drug and that while in his possession there were no 
appropriate taxpaid stamps for those drugs, those facts 
constitute what is known in the law as prima facie evi- 
dence of a violation of the statute, and the jury may find 
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the defendant guilty on that charge if it sees fit to do so 
without requiring any further proof. 


“Now what do we mean by prima facie evidence? It means 
simply this: Prima facie evidence means a fact presumed 
to be true unless disproved by some evidence to the con- 
trary. Although the indictment under count three reads, 
purchased, sold, dispensed and distributed not in the original 
stamped package and not from the original stamped package, 
it is sufficient for a conviction if you find that the Govern- 
ment has proved beyond a reasonable doubt that the defend- 
ant either purchased, sold, dispensed, or distributed the drug 
not in or from the original stamped package. 


"Title 21 of the United States Code, Section 174, the statute 
or law in other words under which count four of the indict- 
ment is drawn reads as follows: 


‘Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States 
or any territory under its control or jurisdiction 
contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transporta- 
tion, concealmert, or sale of any such narcotic 
drug, after being imported or brought in, knowing 


the same to have been imported or brought into 
the United States contrary to law, or conspires 
to commit any of such acts in violation of the 
laws of the United States, such person shall be 
punished as the statute provides. 


"And the statute further states: 


"Whenever on trial for a violation of this section, 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession 
shall be deemed sufficiert evidence to authorize 
conviction unless the defendant explains the pos- 
session to the satisfaction of the jury. 


"Count four of the indictment which is drawn under the 
statute which I have just read to you reads as follows: 


"On or about October 24, 1960, within the District 
of Columbia, Reginald C. Jackson, facilitated the 
concealment and sale of narcotic drugs, that is, 
10 capsules containing a mixture totaling about 
390 milligrams of heroin hydrochloride, quinine 
hydrochloride, and mannitol after said heroin 
hydrochloride had been imported with the knowl- 
edge of Reginald C. Jackson, into the United 
States contrary to law. 
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"That is the same heroin and hydrochloride which is 
mentioned in the third count of this indictment." 
delivered in the isolated manner indicated, of necessity worked a 


prejudice against the appellant. 


This Court and the Supreme Court of the United States have 
approved the presumption provisions of both statutes but not under 
circumstances that are calculated to be destructive of fundamental 
general principles such as presumption of innocence, burden of proof, 
no burden on the defendant and no inference to be drawn because of 


lack of proof offered by the defendant. 


Appellant contends that the manner in which this charge was 
given to the jury was calculated to be as misleading and confusing to 
the jury as was the charge on the question of insanity and the burdens 
involved in the case of Blocker v. United States, 288 F.2d 853 (1961) 
110 U.S. App. D.C. 


CONCLUSION 


The premises considered it is sincerely urged to this Honorable 
Court that the judgment in this cause be set aside and the case returned 


to the lower court with directions to enter a verdict of not guilty. 


Respectfully submitted, 


WILLIAM H. COLLINS 


844 Shoreham Building 
Washington 5, D. C. 


Attorney for Appellant 
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Indictment, Filed November 14, 1960 [Excerpts] 
Plea of Defendant, Filed November 22, 1960 


Motion to Quash the Arrest and Suppress Evidence, 
Filed December 14, 1960 : 7 


Affidavit of Reginald C. Jackson, Filed 
December 14,1960... 


Appellant's Exhibit for Identification No, 1 -- Mee of Police 
Arrest Book . . ae 


Jury Verdict, Filed May 23, 1961 aa 


Motion for Judgment of Acquittal or Motion for New Trial, 
Filed May 27, 1961 


Supplementary Motion for Judgment of Acquittal or Motion for 
New Trial, Filed June 30, 1961 : 


Order Denying Motion for Judgment of sie and/or New 
Trial, Filed June 30, 1961 2 ° es 


Judgment and Commitment, Filed July 5, 1961 


Notice of Appeal, Filed July 8, 1961 


JOINT APPENDIX 


[Filed November 14, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on October 27, 1960, Sworn in on November 1,1960 


The United States of America : Criminal No. 960-60 
v. : Grand Jury No. Original 


Reginald C. Jackson : Violation: 26 U.S.C. 4704(a) 
Edward R. Holloway : 21 U.S.C. 174 


(Possession of narcotics; 
facilitating concealment and 
sale of narcotics) 


The Grand Jury charges: 
* * 
THIRD COUNT: 

On or about October 24, 1960, within the District of Columbia, 
Reginald C. Jackson purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
a narcotic drug, that is, ten capsules containing a mixture totaling about 
390 milligrams of heroin hydrochloride, quinine hydrochloride and 
mannitol. 
FOURTH COUNT: 

On or about October 24, 1960, within the District of Columbia, 
Reginald C. Jackson facilitated the concealment and sale| of a narcotic 
drug, that is, ten capsules containing a mixture totaling about 390 mil- 
ligrams of heroin hydrochloride, quinine hydrochloride and mannitol, 
after said heroin hydrochloride had been imported, with the knowledge 
of Reginald C. Jackson, into the United States contrary to law. This 
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| 
is the same heroin hydrochloride which is mentioned in the third count 


of this indictment. 


/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ James M. Barry 


Foreman. 


[Filed November 22, 1960] 


PLEA OF DEFENDANT 


On this 22nd day of November, 1960, the defendants, Reginald C. 
Jackson & Edw. R. Holloway, appearing in proper person and by their 
attorney, George R. Jacobi, Esquire, being arraigned in open Court 
upon the indictment, the substance of the charge being stated to them, 
plead not guilty thereto. 

Bond is set by the Court in the sum of $5,000.00 and the defendants 


are committed to the District of Columbia Jail. 


By direction of 
David A. Pine 


Presiding Judge 
Criminal Court # Assign. 


Present: HARRY M. HULL, Clerk 
/s/ Paul A. Roser 
Deputy Clerk 


United States Attorney 


By Frederick Smithson 
Assistant U.S. Attorney 


K. Byrholdt 
Official Reporter 


en 


[Filed December 14, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 


Plaintiff, 


REGINALD C. JACKSON, 
Defendant. 


) 
) 
) 
v. Criminal No. 960-'60 
) 
) 
) 


OTION TO QUASH THE ARREST AND SUPPRESS |EVIDENCE 


MOTION TO QUASH THE ARREST AND Soe 

Defendant-petitioner Reginald C. Jackson moves this Court to 
direct that his arrest be quashed and that any evidence, as set forth in 
Counts aumbered 3 and 4 of the indictment in the above captioned cause, 
which said Counts are constituted part of this motion to the same extent 
as if repeated and recited herein in haec verba be suppressed as evidence 
against him in any criminal proceeding. 

Defendant-petitioner further states that there was no probable 
cause whatever for any arrest, or any search or seizure, without war- 
rant of arrest or otherwise; all in contravention of the laws of the 
District of Columbia and the Constitution of the United States. 

Wherefore, the premises considered, defendant-petitioner prays 
as follows: 

1. That the arrest of defendant-petitioner be quashed. 

2. That any and all of property referred to in Counts 3 and 4 of 
the Indictment in this cause of action be suppressed, and that the United 
States District Attorney be restrained from using any of said property 
upon trial, or any information directly or indirectly obtained therefrom, 
or by means thereof. 

3. And for such other and further relief as to the|Court may seem 
just and proper. 

/s/ Howard D. Levine 
Attorney for Defendant- Petitioner 
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[Filed December 14, 1960] 


AFFIDAVIT OF REGINALD C. JACKSON 

REGINALD C. JACKSON, being first duly sworn, deposes and 
says: 

That he is an adult citizen of the United States and resident of the 
District of Columbia, and is the party charged in the 3rd and 4th Counts 
of the indictment in Criminal No. 960-'60. 

That on, to wit, October. 24, 1960, and for a considerable period 
of time theretofor, he was the registered and actual owner of a certain 
motor vehicle, to wit, a Dodge bearing District of Columbia Tag No. 

ML 669. 

That at, to wit, 8:20 o'clock p.m., October 24, 1960, while seated 
in his aforesaid Dodge motor vehicle, which at the time was parked at 
12th and U Streets, Northwest, in the District of Columbia, two officers 
of the Metropolitan Police Department, to wit, David Paul and Thomas 
Didone, without warrant, cause, justification or grounds entered forcibly 
into and upon said parked motor vehicle, forcibly removing your affiant 
therefrom. 

That your affiant does not know what the basis of the entry or 
search was, nor the basis of arrest at the time of such entry; that your 
affiant believes the aforesaid entry and the ensuing acts were in deroga- 
tion of his constitutional rights. 

: /s/ Reginald C. Jackson 


Subscribed and sworn to before me this 14th day of December 1960. 
/s/ Jenny L. Wolf 


NOTARY PUBLIC, D. C. 
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BEST COPY AVAILABLE 


[Filed May 23, 1961] 


On this 23rd day of May, 1961, came again the parties aforesaid, 


in manner as aforesaid, and the same jury as aforesaid in this cause, 


the hearing of which was respited May 19, 1961; whereupon the said 


jury, after hearing further of the evidence and instructions of the Court, 


the alternate jurors are discharged and the jury retires to| consider 


their verdict; thereupon the jury returns into Court and upon their oath 


say that the defendant is guilty as indicted; and whereupon |each and every 


member thereof is asked if that is his or her verdict and each and every 
member thereof says that the defendant is guilty as indicted. 
| 
The case is referred to the Probation Officer of the |Court and the 


defendant is committed to the District of Columbia Jail. Commitment 


issued. 


Present: 

United States Attorney 

By Thomas Flannery 

Assistant United States Attorney 
P. Mallon and 


E. Markwalter 
Official Reporter 


By direction of 
/s/ John J. Sirica 
Presiding Judge 
Criminal Court #1 


HARRY M. HULL, Clerk 


By: /s/ Alan A. David 
Deputy Clerk | 


[Filed May 27, 1961] 


MOTION FOR JUDGMENT OF ACQUITTAL OR 
MOTION FOR NEW TRIAL 


___ MOTION FOL ee 


Comes now the defendant Reginald C. Jackson and moves the Court 
to grant him a judgment of acquittal as provided for in Rule 29 (a) and 
(b) of the Federal Rules of Criminal Procedure or a new trial of this 
cause as provided for under Rule 33 of the Federal Rules of Criminal 
Procedure, and for reasons therefor states as follows: 

1. The Court erred in denying defendant's motions for acquittal 
at the end of the Government's case, at the end of all the evidence and 


after charging the law to the Jury. 


2. The verdict is contrary to the weight of the evidence. 


3. The verdict is not supported by substantial evidence. 

4. The Court erred in sustaining objections to questions propounded 
to witnesses Officer Didone and Officer Paul as to their testimony before 
the Grand Jury that returned the indictment in this cause. 

5. The Court erred in denying the motion to inspect the minutes 
of the Grand Jury as originally filed in this cause and as renewed at the 
trial in connection with the testimony of witnesses Officer Didone and 
Officer Paul as to the reasons for the original defendant in this cause, 
Carlton Bryant, not being indicted by the Grant Jury. 

6. The Court erred in denying defendant's motion to suppress 
evidence on the basis of illegal search and seizure. 

7. The Court erred in denying defendant's motion to strike all 
testimony of Officer Didone and Officer Paul as to happenings after 
the arrest. 

8. The Court erred in admitting the testimony of the fingerprint 
witness on the ground that same was obtained after violation of Rule 5 


of the Federal Rules of Criminal Procedure. 
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9. The Court erred in charging the jury and in refusing specific 


instructions offered on behalf of the defendant. 


/s/ William H. Collins 


Attorney for Defendant 
Reginald C. Jackson 


Dated: May 26, 1961 


[Certificate of Service] 


[Filed June 30, 1961] 


SUPPLEMENTARY MOTION FOR JUDGMENT OF ACQUITTAL 


OR MOTION FOR NEW TRIAL | 


COR MOTION FOR EO —e——__——_ 


Comes now the defendant Reginald C. Jackson and moves the Court 


to grant him a judgment of acquittal as provided for in Rule 29(a) and 


(b) of the Federal Rules of Criminal Procedure or a new trial of this 


cause as provided for under Rule 33 of the Federal Rules of Criminal 


Procedure, and for additional reason to those heretofore jsuggested, 


states as follows: 


1. On the grounds of newly discovered evidence indicating that 


the officers or one of the officers in this case was overheard to say at 


the scene of the arrest to Carlton Bryant, "You know that you threw that 


package of cigarettes out of the car". 
/s/ William H. Collins 


Attorney for Defendant 
Reginald C. Jackson 


Dated: June 30, 1961 


[Certificate of Service] 
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[Filed June 30, 1961] 


On this 30th day of June, 1961, came the attorney of the United 
States; the defendant in proper person and by his attorney, William H. 
Collins, Esquire; ‘whereupon the defendant's motion for judgment of 
acquittal or for a new trial and the defendant's supplementary motion 
for judgment of acquittal or for a new trial, coming on to be heard, 


after argument by counsel, are by the Court denied. 


By direction of 
/s/ John J. Sirica 


Presiding Judge 
Criminal Court #1 


HARRY M. HULL, Clerk 

By /s/ Alan B. David 
Deputy Clerk 

Present: 

United States Attorney 

By Thomas Flannery 

Assistant United States Attorney 

E. Markwalter 


Official Reporter 


—E el 


[Filed July 5, 1961] Judgment and Commitment 


On this 30th day of June, 1961 came the attorney for the government 
and the defendant appeared in person and by counsel, William H. Collins, 
Esquire. 

It is Adjudged that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of 

violation of Section 4704(a), Title 26, U.S. Code 

Violation of Section 174, Title 21, U.S. Code 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 


11 


cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of 

One (1) Year to Three (3) Years on Count 3; 

Five (5) Years on Count 4; Said sentences by the counts to 
run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica 
United States District Judge. 
Se 
[Filed July 8, 1961] 
NOTICE OF APPEAL 


Name and address of appellant: Reginald C. Jackson, 1386 Bryant Street, 
N.E., Apt. 103, Washington, D.C. 


Name and address of appellant's attorney: William H. Collins, 844 
Shoreham Building, Washington 5, D.C. 


Offense: Violation 26 U.S.C. 4704(a) and 21 U.S.C. 174. 


Concise statement of judgment or order, giving date, and any sentence: 
Judgment on verdict of jury entered June 30, 1961. 1-3 years on count 


3; 5 years on count 4; said two sentences to run concurrently. 


Name of institution where now confined, if not on bail: On Bail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


state judgment. | 
/s/ Reginald C. Jackson - Appellant 


July 8, 1961 /s/ William H. Collins - Attorney for 
Date Appellant 


me 


